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Investigations Training

CONDUCTING LAWFUL INVESTIGATIONS

I. THE INCREASING IMPORTANCE OF EMPLOYMENT INVESTIGATIONS

The failure to properly investigate claims of harassment or other employee
misconduct has always been one of the most dangerous aspects of employment litigation.

A. Costs of Litigation

. Litigation in federal court through trial routinely costs in excess of $150,000.

. Litigation through summary judgment often exceeds $50,000 in even simple
cases.

. Litigation also costs work hours. Numerous people are often required to

spend a great deal of non-productive time on litigation related matters.

B. Risks of Judgment

. Awards in discrimination and related cases can cost up to $400,000,
sometimes more. In one well-known case, a national law firm was forced to
pay $6 million dollars in damages and fees for sexual harassment based
largely on allegations that the employer had failed to follow up on earlier
reports of harassment. Weeks v. Baker McKenzie, 63 Cal. App.4th 1128

(1998).
. Class action cases are often in the millions of dollars.
. Managers and supervisors can be sued individually for related tort claims.
. The United States Supreme Court held in two landmark cases that an

employer implementation of its policy against sexual harassment can be a
defense against liability in some kinds of sexual harassment -cases.
Burlington Industries, Inc. v. Ellerth, 524 U.S. 742 (1998); and Faragher v.
City of Boca Raton, 524 U.S. 775 (1998). Under the Faragher/Ellerth
analysis, in cases involving hostile environment harassment caused by a
supervisor, employers have an affirmative defense to liability if they can
show that: (1) they used reasonable care to prevent and correct any
harassment (e.g., having an anti-harassment policy in place), and (2) the
employee unreasonably failed to make a complaint pursuant to the policy or
to otherwise avoid harm.

C. When is an Investigation Necessary
1. Receipt of a complaint by the complaining employee.
2. Inappropriate behavior is viewed or reported by a third party.
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II. WORKPLACE HARASSMENT INVESTIGATIONS

A. The Best Practices in Employment Investigations

There is no perfect recipe for performing an employment investigation; the investigator’s
actions will depend largely on the facts and circumstances of each case. When developing a course
of action, employers should consider the issues most likely to be challenged in litigation:

l.

Is the investigator properly trained? 1t is increasingly common for plaintiffs
in employment litigation to challenge the education and training of the
persons performing the investigation. Proper training not only helps to avoid
missteps, but also prepares the investigator to meet questions during litigation
about her qualifications to perform the task.

Was the investigation biased? l1deally, investigators should have nothing at
stake in the result of the investigation. Investigators must be free to reach
conclusions appropriate to the facts.

Was the investigation appropriate under the circumstances?  Few
investigations can uncover every conceivable fact that might pertain to an
alleged misconduct. Nevertheless, an investigator who fails to uncover a fact
that might have been discovered before litigation was commenced may be
called upon to explain why this fact was not considered earlier. For this
reason, it is critical for the investigator to plan at the outset the resources to be
employed. Who will be interviewed? What records should be obtained and
interviewed? What other steps should be considered? These decisions will
be reviewed continuously until the final conclusions are recorded.

Was the employee under investigation given all reasonable opportunities to
be heard? The imvestigator must employ procedures which afford a fair
opportunity for an applicant to present his position.

Has the investigator reached a reasonable conclusion concerning the facts?
The investigator must do more than simply collect facts. There is an
obligation to evaluate them and come to a reasonable factual conclusion. A
defective investigation includes the failure to differentiate between attributed
hearsay and “mere gossip and rumor” and failure to evaluate the credibility of
persons interviewed.

Has the investigator properly documented the investigation? One of the
central goals of an employment investigation is to develop a clear and
complete documentary record. All documents in an investigation should be
prepared with the expectation that the document will be at issue in subsequent
litigation. Every effort must be made to avoid inflammatory, incorrect, or
other inappropriate comments that may detract from the serious professional
purpose of the investigation.

Was the investigator prepared to recommend prompt, effective action to
remedy misconduct? Although it may not be possible to determine in every
detail what occurred, the investigation must evaluate the evidence, and, if
appropriate, recommend “prompt remedial action” for past misconduct and
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B.

ensure that no misconduct or retaliation occurs in the future.

The Investigatory Process

1. The Proper Role for the Workplace Investigator

Gather and document facts about alleged workplace misconduct by
interviews or other means.

Evaluate and reach conclusions about any competing versions of the
facts. Note, investigators should rarely, if ever, make conclusions
concerning whether the law has been violated.

Document the investigation and management’s response.

2. Preparing for the Investigation

Review any relevant facts and outline questions to be asked prior to
interviewing witnesses.

Interview the reporting supervisor and obtain any documentation.

Review the personnel files of the complaining employee and the alleged
harasser.

Review all relevant rules, policies and procedures, prior investigation
notes, records of other complaints against alleged harasser and other
complaints by the complainant.

Collect any relevant business records (tapes, calendars) or physical
evidence (samples).

If appropriate under the circumstances, pull and review e-mails and
internet history of the complainant and the accused. Ensure that the
employee handbook contains a disclosure and acknowledgement of the
Company's right to view an employee's e-mails and internet usage.

Consider having two people on the investigatory team.

3. Preserving Evidence

Usually the evidence will be in the form of documents that need to be
identified and reviewed in a timely fashion.

Retain all reports, investigative summaries, written statements, and any
other evidence relating to the investigation. Once any document has been
discovered and reviewed, its retention and control becomes critical.

An investigative file should be kept in a secure place to maintain
confidentiality.

Do not forget to consider nontraditional forms of documents such as
computer disks and e-mail.

Investigation files should be kept separate from general personnel files.
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The one exception to this is any disciplinary memorandum that is issued
at the conclusion of the investigation.

e Be keenly aware that the documentary evidence created and maintained in
the investigation file will presumably be disclosed and analyzed in any
litigation concerning the investigation. Accordingly, every comment or
document in the file should be carefully considered.

4. Interviewing Witnesses

Most investigations require interviews. In rare situations where documents supply most
of the information, interviews may not be necessary. You should decide early in the planning process
whether interviewing will be part of the investigation process. If so, consider the following:

List the individuals vou want to interview

a. The Complaining Employee. When a workplace investigation is the
result of an employee complaint about treatment he or she received at the
company, the first person to be interviewed will normally be the complaining
employee. You will want to get complete details from the employee, along with
names of witnesses or others who may have information.

b. The Potential Victim. 1f the potential victim is not also the complaining
employee, interview him or her next. Discuss the information you received in
the complaint and seeck verification of the facts and additional details.

c. The Accused/Wrongdoer. The investigator must in almost every instance
interview the accused/wrongdoer as part of the investigation to obtain his/her
side of the story. Courts require that the “accused” be given a “reasonable
opportunity to respond” to the charges against him/her. The timing of the
interview will depend upon the nature of the particular investigation. If you are
investigating charges of theft you may want to wait until you have solid evidence
and the investigation is close to completion before you interview the accused.
When you interview the accused, get complete details from him/her as well as the
names of others who may have information about the charges.

d. Collateral Witnesses. Interview all individuals whom you suspect have
knowledge or information about the subject incident(s). Do not limit your
investigation to interviewing only those whom the complainant or accused have
identified. Also, think about the order in which these interviews should be
conducted. Do not rush ahead when it is necessary to wait to talk to an important
witness.

General Interview Procedures

. Make appropriate disclosures at the beginning of an interview and retain a
written record indicating they were made.

. State what is being investigated, i.e., why the interview is taking place.

. Advise what role the interviewee may play in the specific incident.

. Explain how the information received may be used (to evaluate the

complaint, to access what actions may be taken, as a record if litigation
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arises).

o Explain that, while absolute confidentiality is not possible, information
obtained during the interview will be reported to those within and possibly
outside the Company on a "need to know" basis only.

o Explain that the Company is taking the investigation very seriously and that
the employee should too.

. Explain the importance of accurate information and the individual's
obligation to provide truthful, thorough information.

o If appropriate, caution that discipline and possibly criminal prosecution (if

applicable) could result from refusing to cooperate or providing untruthful or
incomplete answers.

. If the interviewee refuses to participate in the interview or answer questions,
explain the consequences.

o Advise the interviewee that there will be no retaliation for participating in the
investigation.

o Take detailed and thorough notes. The notes should indicate the name of the

person interviewed, date, time and location of the interview, who was present,
the length of the interview, and the identity of the interviewer.

o Typically start with open-ended questions and eventually move to narrower,
more focused questions.
o End with, “Is there anything else, no matter how remote, that you would like

to share with me” to provide witnesses with an opportunity to share any
information that was not addressed during the course of the interview.

. Generally, do not use a tape recorder. Recordings often scare witnesses and
are vulnerable to attack in court. Instead, take notes by hand or with a laptop.
. Stress that the interview and investigation are confidential, except among

those who need to know about the issues.

Interviewing the Complaining Emplovyee

. Conduct the interview as soon as possible after receipt of the complaint.

o Learn as much as possible about the alleged act of discrimination or
harassment: when did it occur, where did it occur, who was involved, whether
similar incidents have occurred in the past, who else may have witnessed the
incident, others who may have mentioned similar treatment, etc.

o If the complaining employee is not too distraught or emotional, request that
the employee put the complaint in writing.
o If the complaining employee is emotional, document what you perceive the

complaint to be and have the complaining employee review it the next day to
verify that the document adequately reflects the complaint. In doing so, try to
avoid making assumptions, conclusions or interpretations.

. Request that the employee sign the complaint. If the employee declines to
sign, note that the signature was requested and refused.

. Assure the complainant that the Company will conduct an immediate and
thorough investigation, while maintaining confidentiality as appropriate.

o Inform the employee that if it is determined that any employee engaged in

inappropriate conduct, the Company will take appropriate corrective action.
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Advise the employee that there will be no retaliation for coming forward with
the complaint.

Advise the employee to immediately report any perceived retaliation or
difficulties with the alleged harasser.

Stress confidentiality and the need for the employee to refrain from
discussing the incident or the investigation in the workplace.

Interviewing Collateral Witnesses

Interview such person(s) who raised the issue(s), persons identified by
person(s) who raised the issue(s), persons identified by person(s) being
investigated, supervisors of persons involved, observers of the incident(s),
others with relevant information, authors of relevant documents, co-workers
of persons involved, and, if appropriate, other persons who reportedly have
been subjected to similar activity.

Interview witnesses thoroughly, following the general interview procedures
described in the next section.

Stress that all witnesses should keep the investigation and any discussions
involved confidential.

Interviewing the Alleged Harasser

If the employee is a member of a union, he or she has the right to have a
union representative present at any meeting from which disciplinary action
may result, if requested.

Learn as much as you can from the alleged harasser about the events as he or
she views them (i.e., their version of the facts, what possible motive the
complainant would have to fabricate, etc.).

Explain the Company's policy against harassment. Find out whether the
alleged harasser knew about and understood the policy at the time of the
alleged incident. Provide an additional copy of the policy to the alleged
harasser.

Remind the alleged harasser that no conclusions have been reached as to
whether he or she is guilty of the conduct charged.

Remind the alleged harasser that it is unlawful to take any retaliatory action
against the complaining employee or any witnesses.

Prepare a written account of the alleged harasser's statement. Ask the alleged
harasser to review, correct, and sign the statement. If the alleged harasser
declines to sign, note the refusal on the statement.

Collect any documentation or evidence that may be in the alleged harasser's
possession.

Interview Pointers:

Conduct interviews in private so no one can overhear.

Begin with general questions, such as “How long have you worked for the
Company?”, How long have you known...?”, “Who do you report to?”, “Tell
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me a little about the general environment of your department”.

o If possible, have another person present to be a witness and to take notes.
You can explain the other investigator’s presence is to assist you and to take
notes so you can concentrate on the interview. However, normally only one
investigator should conduct the actual interview. You do not want the
witness to feel “ganged up on.”

o Do not prevent the witness from leaving. Do not lock the door of the room
where the interview is conducted or prevent the witness from leaving the
room. If a witness wants to leave, explain that it is important for you to get
all the facts so that you can make the best decision possible. However, if the
witness still wants to leave, let him or her go immediately.

o If a witness is unwilling to talk to you, ask why.

. Do not tell the witness what other witnesses have said, unless you need to
clarify a discrepancy or in some cases refresh the memory of a witness.

o Find out who clse may have information that could shed light on the
investigation.

o Listen objectively and do not pre-judge the witness’s story.

o Interview each person the suspected wrongdoer names. The wrongdoer must

have the opportunity to exonerate himself.

Evaluating the Complaint

l. Factors to Consider in Evaluating a Complaint

e In some investigations, the investigator may need to resolve conflicts in
information by making determinations about the credibility of witnesses.
Factors such as evasiveness, contradictions in statements, blushing, other
facial expressions, potential signs of anxiety such as shaking or
perspiration, defensiveness and other demeanor at specific points in the
interview may be important. However, record observations, not
conclusions about observations.

2. Determine the Outcome

e Management of the Company, not a neutral investigator, should
determine the most appropriate action to be taken in light of the facts
available. If harassment has been alleged, the Company must take action
that is reasonably calculated to end the harassment. Among the options to
be considered are:

e Discharge of the accused, if the investigation reveals that the

activity in question occurred and violated federal or state law or
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company policy, and there are no mitigating circumstances.

e A strong written warning to the accused, making clear that bad
judgment was used and any recurrence will not be tolerated.

e A written memo to the accused stating that the Company has not
been able to determine whether any unlawful or policy-prohibited
action occurred, but reiterating the company's policy against
whatever action was alleged, and making clear that any such
activity in the future, if proven, will not be tolerated.

e Transferring one or both of the persons involved to a different job
or facility in order to prevent any recurrence. Given the legal
consequences of this decision, legal counsel often should give
advice before this decision is made.

e Factors to consider when determining appropriate level of discipline for
the alleged harasser:

e whether the alleged harasser knew the conduct was prohibited;
e whether the alleged harasser is a supervisory employee;
e whether the conduct was one incident or was recurrent;

e whether there have been any prior warnings or disciplinary action
for similar conduct against the alleged harasser;

e the seriousness of the behavior, i.e., a joke versus physical
conduct or extremely foul language versus commonplace
language; and

e what harm or liability the alleged harasser can cause to the
Company now or in the future by such conduct.

e [f the results of the investigation are inconclusive, the Company should
not indicate that it concludes that no harassment occurred because that is
tantamount to accusing the complainant of lying (unless such dishonesty
has been established by clear and convincing evidence).

e Advise other employees (witnesses, supervisors) of the outcome only to
the extent they need to know to bring closure to the investigation.

e It is typically advisable to have a designated representative contact an
alleged harassee periodically for at least three months after the
investigation to ensure the absence of continued harassment and/or
retaliation.

Be Discreet

e Do not discuss the complaint, incident or investigation with persons other
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than those who have a direct interest in the investigation or those in
management positions who need to know the status of the matter.

e Do not promise the complainant, the alleged harasser or any witness
complete confidentiality, but do assure each of them that the Company
will do its best to assure that the privacy of all employees is respected.
Furthermore, ask all witnesses to keep the investigation confidential.

III. SEXUAL HARASSMENT INVESTIGATIONS

A. General

In sexual harassment investigations, consider the desirability of a female
investigator for a female alleged victim because disclosure of information
about sexual matters may be embarrassing.

Consider asking the complainant/victim to write down, either before or at the
start of the interview, all incidents of improper conduct and all facts and
witnesses that establish that they occurred. (A handwritten statement by the
complainant/victim is desirable at this early stage before she/he has counsel
who may recast the events in a more negative light.)

Follow the same general rules set forth in Section 1I.

B. Conducting the Investigation

1.

Interview the complainant

e Carefully define each offensive act or statement.
e Establish a chronology of events pre- and post-dating the alleged conduct,
e including the victim's reaction to the alleged harassment.

e Discuss the victim's understanding of the Company's sexual harassment
policy and what steps the victim took to use the policy.

e Confirm the identities of all eyewitnesses or persons with knowledge for
potential interviews and secure an explanation of the scope of their
knowledge.

e Obtain copies of all notes, memoranda, e-mails, diary entries, recordings,
photographs or other physical evidence relating to the alleged conduct.

e Determine whether the complainant has missed work or incurred any
unreimbursed medical or other expenses as the result of the alleged
harassment.

e Avoid giving the employee the impression that you either believe or
disbelieve her/him at this stage.

e Review the points contained in your notes with the complainant at the
conclusion of the interview to confirm their accuracy and completeness.

Memorialize complainant's fact statement
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Shortly after the interview, prepare a statement that chronologically
documents the complainant's allegations and include references to the
identities of witnesses, physical evidence, and claims of damages.

Ask the complainant to review the statement, make any changes
necessary to ensure accuracy and completeness, and to sign and return the
statement to the Company for use in the investigation. If possible, have
the complainant review and sign without taking the statement out of the
vicinity of your office.

Interview the alleged offender

Inform the accused that a harassment complaint has been filed under the
Company's sexual harassment policy. Explain the sexual harassment
policy. Provide the accused with a copy of the complainant's statement.
Permit sufficient time to study and respond. There is no right to counsel
during an internal investigation, although there may be a right to a union
representative, as noted above.

Inform the accused that the Company has not formed an opinion
regarding the truthfulness or accuracy of the allegations and that the
investigation is being conducted in a fair and unbiased manner.

Ask the accused to respond to each factual allegation in the complainant's
statement by way of admission, denial or explanation.

Request the identities of witnesses who will support the accused's version
of events.

If the accused denies the truthfulness of the complaint, seek alternative
explanations for the allegations.

Instruct the accused not to contact the complainant or her witnesses
concerning the complaint because such conduct could be viewed as
unlawful retaliation. Also instruct the accused not to discuss the
complaint in the workplace or with coworkers.

Investigate other complaints against the accused or a possible reputation
lending credence to the allegations. Investigate other instances of sexual
harassment by the accused.

If the accused is a supervisor, it is appropriate to hold that person to a
higher standard of conduct, especially if the person directly supervised
the complainant.

Give the accused the opportunity to submit a written statement summarizing
his position with respect to the individualized allegations made by
complainant and identifying all persons who would corroborate his version of
the events. Inform the accused that you may share this statement with the
complainant.

Review the statements of both the complainant and the accused to identify
points of agreement and disagreement. Separately list facts in dispute for
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10.

continuing investigation.

Re-interview the complainant to discuss the accused's version of the events
and to highlight the facts in dispute.

Interview witnesses offered by the complainant and the accused.

e [FEach witness should be informed about the general nature of the
investigation.

e Witnesses should also be informed that the investigation is confidential
and any disclosures will result in severe disciplinary action up to and
including discharge.

e When interviewing fact witnesses, begin with open-ended questions and
narrow to more specific issues.

e Identify the complainant or accused, if necessary, and state those facts
that the complainant or accused has indicated are within the witness's
knowledge.

e At the close of the interview, review the witness' statement with him or
her. Ask the witness to sign your notes and to make whatever additions or
deletions are appropriate to ensure that the statement accurately reflects
his/her understanding of the events.

Meet with management to review the results of the investigation, to determine
if further investigation is required, and if not, how to conclude the
investigation.

e Prepare a written, dated, and signed investigation report summarizing
allegations, findings, credibility determinations, conclusions, and
recommendations.

If the investigation reveals that harassment occurred in violation of the
Company's policy, determine what disciplinary action should be imposed.

e Review human resource case histories to determine what discipline has
been accorded in the past for similar infractions. Strong preference should
be shown toward electing the same disciplinary action in the case at hand,
if the circumstances are similar.

o If there is a lack of historical precedent, determine the seriousness of the
offense in light of the facts and circumstances. Serious repeat offenders
should be severely disciplined, particularly if there has been a prior
warning. In any event, the Company is required to take action reasonably
calculated to end the harassment.

e Transfer of the offender is an acceptable remedy. Transfer of the
complainant is not, unless the complainant seeks that remedy.

Communicate the results of the investigation to the parties and to

management personnel involved in the parties' chain of command.
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Generally, it is advisable to have a script prepared for conclusory
interviews with the complainant and the accused summarizing the nature
of the charge, the scope of the investigation, the findings reached and the
reasons. Written communications should be reviewed with counsel prior
to delivery to ensure that all statements are factually supportable and that
no admissions are made which could injure the Company's legal position.

If the investigation results in a finding that harassment did not occur, do
not belittle the complainant or accuse her/him of providing false
testimony regarding the accused (unless definitively established and
cleared with counsel). Encourage the complainant to bring a complaint of
sexual harassment at any time she/he feels it is warranted.

In the event harassment is found, you should meet with the offender to
communicate the finding, to request any rebuttal information which
she/he seeks to have addressed, and to communicate the disciplinary
action which the Company has elected to impose. The offender is entitled
to have a representative present at this interview. Stress that the offender
must avoid any conduct that could be perceived as retaliatory.

The Company is not required to inform the complainant what disciplinary
action has been taken in the event that harassment is found to have
occurred, but often it is preferable to do so.

The results of the investigation should also be communicated to key
managers and officials in human resources and in the parties' chain of
command. The communication is probably best made in a confidential
management meeting.

Follow up with both the complainant and the alleged harasser on a 30-60-
90-120 day basis to ensure no further harassment or retaliation occurs.

IV. DISCRIMINATION INVESTIGATIONS

A. General

Follow the same rules for conducting interviews as with harassment
investigations.
Be prepared to take appropriate action, if warranted.

B. Conducting the Investigation
1. Interview the complainant.
2. Identify all instances of alleged discrimination.
3. Identify and interview all involved in the decision at issue.

Ask about the basis for similar employment decisions.

Ask what facts lead to the decision at issue.
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e Ask if the decision-maker has had any previous experiences (positive or
negative) with the complainant.

e Ask the decisionmaker to identify any similar instances.

e Identify comparable employees, both in and outside the same protected
class as the complainant.

C. File and Job Description Review

1.

3.
4.

Review all relevant job descriptions.

Review relevant disciplinary records of the complainant and any
comparables.

Review resumes of all applicants/comparables.

Review relevant rules, policies, and evaluations.

D. Follow-Up

L.

8.

Discuss your findings with upper management to identify areas of concern.
Provide interview skills training, if applicable.

Identify tasks or duties the employee can take on to increase the chances of
being hired or promoted, if appropriate.

Set performance goals, if appropriate.

Identify reasons for actions including supporting basis for the decision.

If appropriate, conduct supervisory training on hiring, interviewing and the
imposition of discipline.

If warranted, discuss appropriate discipline for the decision-maker with upper
management.

Inform the complainant of the outcome of the investigation.

V. DRUG USE INVESTIGATIONS

A. Document Observations

Create a file, separate from the personnel file.
What occurred? Describe the incident or event in detail in writing.

Record observations of the employee by you or a supervisor. For example,
you may want to include:

. Ability to Walk (e.g. falling, holding on, staggering, stumbling,
swaying, unsteady, unable to walk)

o Ability to Stand (e.g. feet wide apart, rigid, swaying, sagging at
knees, staggering, unable to stand)

. Speech (e.g. mute, incoherent, rambling, shouting, silent, slobbering,
slow, slurred, whispering)

J Demeanor (e.g. calm, cooperative, crying, fighting, polite, sarcastic,
silent, sleepy, talkative, excited)

. Actions (e.g. calm, drowsy, erratic, hostile, fighting, hyperactive,
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profanity, resisting communications, threatening)

. Face (e.g. flushed, pale, sweaty)

. Eyes (e.g. bloodshot, closed, dilated, droopy, glassy, watery)

J Appearance/Clothing (e.g. unusual stains on clothing, unruly, having
odor, messy, neat, dirty, partially dressed)

. Breath (e.g. alcoholic/marijuana odor, faint alcoholic/marijuana odor,
no alcoholic/marijuana odor)

J Movements (e.g. fumbling, hyperactive, jerky, nervous, normal, slow)

J Eating/Chewing Gum (e.g. candy, gum, mints, nothing)

. Direct Evidence, (e.g. drug paraphernalia, alcohol bottles, reliable
reports from others)

. Job Performance. (e.g. increased tardiness and absences, frequent
breaks, missed deadlines, poor judgment)

J Safety (e.g. increased accidents, minor injuries on or off the job)

When did you observe the employee? Include time and date.

Who clse was present to observe the behavior? Include any assistant
managers or other management or supervisory personnel who seconded your
opinion.

Did any injuries or damage occur? If so, list the persons or property injured
and follow normal procedures for responding to a workplace injury.

What did the employee do in response? List the employee's actions in detail,
Has the employee had a history of warnings or been through an EAP?

Retain records/evidence if possible, but do not take anything from the
employee.

Consider referring employee to an employee assistance program.

Provide documentation supporting a determination that the employee may be in
violation of the substance abuse policy.

Review all behavior and observations and determine if a substance abuse test is
necessary and appropriate under the terms of your drug testing policy.

Review with counsel whether your state requires any additional procedures.
Meet with employee in private. Inform employee that a decision has been
made to refer him or her for a drug and/or alcohol test.

Have a second person present at this discussion. Do not accuse the associate
of substance abuse. Instead, review observations and detail the basis for your
conclusion.

Constructive confrontation with employee if results are positive.

Review results of test. (Note: Some states require a written notice of the
results.)

Do not get side-tracked by excuses, etc.
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Review substance abuse policy and explain consequences.

VI WORKPLACE VIOLENCE INVESTIGATIONS

A.

Four Primary Types of Early Warning Signs:

e o o o

Ominous threats
Threatening actions

Bizarre thoughts or behavior
Obsession

Preventative Strategies

e 6 o o o o o o o o

Develop a written violence prevention plan.

Designate individuals responsible for creating a safe work place, including a
human resources, legal counsel and senior management.

Establish relationships in advance with local law enforcement officials.
Establish employee hotline for reporting threats of violence.

Require complete applications from all prospective employees.
Conduct thorough background checks, to the extent allowed by law.
Consider implementation of a drug testing policy.

Control access to work facilities.

Evaluate work facilities for safety issues on regular basis.

Provide escorts to parking lots after dark.

Notify security personnel of potential threats.

Respond thoroughly and promptly to all threats.

Investigating the Incident

Call in the local police if appropriate.
Interview all parties and all witnesses immediately after the incident.

Caution that discipline and possibly criminal prosecution (if applicable) could
result.

Indicate whether the employee must, may or is encouraged to have his or her
own attorney present.

Document each interview thoroughly and question the interviewee about gaps
in his or her version of the incident.

Request that each interviewee sign the notes documenting their version.

Damage Control

Assign spokesperson to address media, if appropriate. Instruct all other
employees not to speak to the media and to direct inquiries to the designated
spokesperson.

Make employee assistance program or other mental health experts available
for employees.

Prepare company-wide communication discussing incident.
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VIL

WORKPLACE THEFT INVESTIGATIONS

A.

D.

General

Investigate every theft or inventory shortage that takes place, no matter how
small. Even if an investigation does not reveal who is responsible, employees
receive the message that the Company is serious about theft and pilferage.
Work with Loss Prevention.

In the case of incidents that involve insurance, do not rely solely on the
insurance investigator's report. Remember: The insurance company's
objective is to limit claims, not necessarily to uncover the responsible party.

Investigation of the Theft or Shortage Depends on the Nature and Size of Loss

If the theft is a one-time incident involving a minor loss, limit the
investigation to simply interviewing employees who work in the immediate
area and reviewing recent shift reports and the visitor log.

If one or more employees are likely involved in the organized theft of
inventory or equipment, hire an undercover investigator to collect the
documentation necessary for termination, prosecution, and recovery of the
stolen goods.

If one or more employees are likely involved in the embezzlement of funds,
contact the accounting department head and external audit specialists to
collect the documentation necessary for termination, prosecution, and
recovery of the embezzled property.

It an outside individual is responsible for a theft, report it to the local police
immediately and let them handle the investigation. Offer any assistance if
requested.

Incident Reports

Make sure security personnel complete incident reports in addition to their
standard shift reports whenever a theft or suspicion of theft occurs.
Depending on the severity of the incident, alert a security supervisor or a
member of senior management immediately. Distribute copies of the incident
report through the necessary channels. To handle incidents that occur after
normal operating hours, make sure security personnel have an on-call
schedule, a list of security supervisors, and the phone number of a specific
member of management.

Other Follow-Up

Issue security alerts to all employees after a theft has occurred to enlist them
to serve as the Company's eyes and ears. Remind employees that theft of
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VIII.

Company property affects the Company's bottom line -- and them.

QUESTIONS YOU MAYBE ASKED DURING THE. INVESTIGATION

A. By the Complainant or a Witness

. Can I lose my job for reporting this complaint? Answer: The Company

absolutely prohibits retaliation for coming forward with a discrimination or
harassment complaint. If you feel that you have been retaliated against, please
tell me or your supervisor.

Will everyone find out what I've told you? Answer: We limit knowledge of
your complaint and the investigation to those with a need to know. Keep in
mind, however, that to complete a thorough investigation we will have to
discuss your complaint with the person you accuse and any witnesses.

What if I decide not to participate in the investigation? Answer: Once we
learn of an allegation of harassment or discrimination, we are under a legal
duty to investigate, whether you cooperate or not. I encourage you to fully
cooperate so that we can resolve this situation quickly and effectively. [For
witnesses: If the situation becomes serious enough, you may be subject to
discipline for refusing to cooperate. ]

Do I have to reveal information if I promised someone else I would keep
it a secret? Answer: I' understand your dilemma but the Company's first
priority is resolving complaints of harassment or discrimination. Again, you
will suffer no retaliation for participating in this investigation. There also may
be disciplinary consequences for refusing to cooperate in an investigation.
Can I have a lawyer/co-worker/family member present during our
interview? Answer: Due to confidentiality concerns, I will have to conduct
the interview with you alone.

What if someone gets fired based on what I tell you? Answer: Our first

concern
should be resolving discrimination and harassment issues. If there is any fall-
out, we will handle it. Remember, you will not be retaliated against for
talking to us.

Will you tell me what happens after you complete the investigation?
Answer: [Complainant] We will tell you how we have resolved the issue.
[Witness] Due to confidentiality concerns, we cannot tell you the results of
the investigation.

By the Accused

Can I have a lawyer/co-worker/family member present during our
interview? Answer: [If accused is a union member] You are entitled to have
your union representative attend the interviews. [If accused is not a union
member] Due to confidentiality concerns, I will conduct this interview with
you alone.

Could I be sued individually? Answer: In some cases, yes. If that happened,
we would determine the best course of action for your representation. (If
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applicable, review indemnification policy).

Can I sue the complainant? Answer: That is a decision to be made purely
between you and a lawyer.

Can I discipline or coach this employee now that he/she has brought a
complaint against me? I don't think I can work with someone who has
leveled these accusations against me. Answer: We do not intend to hinder
you in doing your job, but we must tread carefully in this situation. It will be
a good idea for you to run decisions that may adversely affect the
complainant by HR ahead of time. If possible, we may try to change
supervisory authority so that you can limit your interaction with the
complainant. Please remember to avoid doing anything that could be
perceived as retaliatory.

If 1 am absolved of these accusations, will you fire the complainant?
Answer: It is certainly too soon to tell how this will all be resolved. One thing
you should be aware of is that the prohibition against retaliation applies even
when we cannot conclusively decide whether the discrimination or
harassment occurred, as long as the plaintiff had a good faith belief that it did.
Will I find out what the other witnesses said when you interviewed them?
Answer: In the end, we will tell you what conclusions we have drawn and
why, but confidentiality issues do not allow us to tell you the exact substance
of the interviews. Please remember that you should not discuss the allegations
or the investigation with the complainant or any witness, to avoid the
inference of retaliation.

How could you believe her over me? Answer: This investigation is not
about believing one person over another. If we hear of an allegation of
harassment or discrimination, under the law, we have an absolute duty to
investigate.

IX. CONDUCTING "LONG DISTANCE" INVESTIGATIONS

A.

Use of the Telephone

If possible, appear in person or by video-conference so you can observe the
witness's demeanor. Ask for a written account of events, if possible.

Provide the complainant with a way to reach you during the investigation.
Designate an "on-site" point person and have that person sit in on all meetings
and interviews conducted telephonically.

Inform the complainant that there is a person "on-site" to address immediate
concerns and to deal with any alleged retaliation.

Inform the complainant that even though you are not physically present, a
thorough investigation will be conducted.

If video-conferencing is not available, talk about the witness' demeanor with
your point person following each interview.

Use of E-Mail

Have all written reports and notes sent to you for review to prepare for the
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investigation.

. Set a schedule with the point person via e-mail for conducting interviews,
receiving and reviewing documents and for assessment.
. It appropriate, send relevant policies to the complainant, witnesses, and

alleged harasser.

C. Follow-Up

. Be sure to get back to the complainant following the interview with the point
person to tell them about the investigation and your results.

. If possible, have the final meeting by video-conference.

. Provide the complainant with a telephone number to reach you directly with

questions and concerns following the investigation.

X. CUSTOMER AND VENDOR PROBLEMS

A. Employee Harassment
1. Customer Harassment of Employees
. Liability exists as if customer were a co-worker.
. Investigate like any harassment claim.
J Observe the customer, if possible.
. Discuss appropriate action with management, if a problem exists.
2. Employee Harassment of Customers
. Liability exists under public accommodation statutes.
o Investigate by talking to customer, employee and witnesses.

Do not assume the customer is correct.

B. Service Issues
l. Claims that service was withheld.
. Talk to customer to identify dates and times of problems. If possible,

identify the employees at work or involved.

Interview employees and supervisors on the shift at issue.
Consider other claims.

If appropriate, provide coaching and/or training.

Get back to the customer with the results of your investigation.

XI. REACHING A CONCLUSION/ PRESENTING YOUR FINDINGS
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When you have completed the interviews and reviewed all relevant documents and
information, you will need to conduct a thorough evaluation of everything you have gathered. As you
evaluate the evidence, consider the following:

e Was the witness credible?

e  What motivation might the witness have to be less than truthful?

e Did the accused demonstrate a pattern of misconduct? Does the alleged victim have a
history of making complaints?

e Did the accused deny the charges or admit that he/she made a mistake?
e Was the complaint timely or untimely? How does this relate to the event, if at all?

e  Were there eyewitnesses with direct knowledge of the incident(s), or only circumstantial
evidence?

Once you have evaluated the evidence, carefully prepare your findings, Do not use terms that
are legal conclusions; i.e., “Based on the evidence, the manager committed sexual harassment” Generally,
the conclusion will either be that the complaint was unfounded and the misconduct did not occur, or the
complaint was truthful and at least some misconduct occurred. Sometimes at the conclusion of an
investigation, although the facts in the complaint may have been true, there may also be mitigating
circumstances. To assist you in determining the appropriate conclusion for a workplace investigation,
consider several factors such as the following:

e Does the Company have a policy against the behavior?

e Did the accused/wrongdoer know about the policy?

e Does the accused/wrongdoer admit or deny the misconduct?

e Was any law violated?

e How strong is the evidence? Is it more likely than not the misconduct occurred?

e Has the investigation been thorough? Are there any gaps that need to be investigated
before a decision is reached? Have you made any assumptions that need to be verified?

e Has the accused/wrongdoer committed violations in the past?

¢ How long has the employee been employed?

XII. COMMUNICATING THE RESULTS

Once the investigation is complete and a conclusion has been reached, the company must
communicate the results.
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A. To the Accused/Wrongdoer

You will always communicate the results to the accused employee. Give the employee the
specific factual basis for the determination and, where necessary, impose discipline. In determining the
appropriate discipline, consider:

e The seriousness of the misconduct

e The employee’s position (supervisors and managers can be held to a higher standard of
conduct)

e The employee’s employment history and length of service
¢ Whether the employee has been disciplined for similar behavior before
e How the company has treated other employees who have committed similar offenses

HINT #1: It is best to avoid using legal terms to describe the employee’s misconduct. For
example, be careful before you state that the employee committed “theft.” The legal standard for finding
someone guilty of theft is “beyond a reasonable doubt,” which only a jury or court can do. Therefore, it is
always better to describe the behavior as “a violation of company policy” and specify the policy.

HINT #2: Doing a good job of communicating to the employee why the decision to
discipline or terminate him/her was made, including the evidence that was considered in doing so, might
convince the employee not to bring a claim against the company. If he/she sees that the evidence you
have is solid, he/she may feel it is better to just accept the decision.

B. To the Complaining Employee

The nature of the complaint or misconduct, along with local laws and company policy, will
dictate what and how much you tell the complaining employee. At a minimum you should let the
complaining employee know that his/her complaint was not ignored. Human Resources personnel or
your legal department should drive this level of communication. You must be careful not to give too
much information to the complaining employee. The accused/wrongdoer, as well as the witnesses in the
investigation, have certain privacy rights. It is sufficient that if you are required to or decide to report
information to the complaining employee to let him or her know the ultimate result only. The
complaining employee does not need the details.

C. To Government Agencies

Depending on the offense, the company may want to (or may be required to) report its
findings and results to a government agency. In addition, if the company decides to seek prosecution for
the misconduct because it is illegal and considered a crime, the information from the investigation should
be given to the appropriate authorities.

XIII. IMPOSITION OF DISCIPLINE

A. Decide what discipline to suggest or if discipline is necessary.

1. Review disciplinary action awarded in past situations involving similar
conduct. If it was effective to end prior instances of harassment, strong

Investigations Training
Page 21



preference should be given to using the same method.

2. If no historical precedent exists, or if prior precedent was not effective,
determine the seriousness of the action to establish discipline

3. Possible disciplinary action:
. Warning and reaffirmation of policy.
o Transfer of harasser.
. Verbal/Written warning.
. Termination.
B. Communicate disciplinary action to accused if imposed.
C. Follow up to ensure no retaliation.
. Rule of 1-3-5-3
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FORMS

Investigations Training
Page 23



* GENERAL INTERVIEW FORM

Individual(s) originating allegations:

Individual(s) against whom allegations initiated:

Name, title and department of person being interviewed:

Open Ended Questions:

e “How long have you worked for the Company?”
e “Who do you report to?”
o “Tell me a little about the general environment of your department”.

To whom were the allegations first reported and when and how?

Nature of allegations:
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Dates and locations of alleged incidents:

What if anything has been done to date?

Did you witness the alleged incident?

Where were you?

Where did the incident take place?

Who else was present?

When (date and time) was the incident?

What happened?
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What did you see?

What (word for word, if possible) did you hear?
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Did anyone else do or say anything during the incident?

Is there anything else that you recall about the incident?

[Repeat and use wherever appropriate]

Is there anything else you would like to add about this incident?

Let me give you this information so that you can respond. [Information].

[Repeat and use wherever appropriate]

Do you have any theories as to the reason or motive for the incident?
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Have you had any conversation(s) with anyone about the incident?

Have you had any conversation(s) with anyone about anything related to the
incident?

Do you know whether anyone else has, or claims to have, any information about
the incident?

Have you heard whether anyone else may have information about the incident?

Have you heard any rumors?

Who should we speak with concerning the claim(s)?
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Are you aware of any documents (writings of any kind) that relate in any way to
the incident?

Are you aware of any physical evidence that may relate in any way to the
incident?

Are you aware of any electronic evidence that relates in any way to the
incident?

Are you aware of any similar incidents?

[If so, repeat process]

Are you aware of any related incidents?

[If so, repeat process]

Are you aware of any similar claims?

Are you aware of any related claims?

Is there anyone else that you think | should talk to?

Investigations Training
Page 29



Are there any other files, records, or objects that you think | should examine?

Are there any documents, files, records, or other objects that might refresh your
memory?

Is there anything else, no matter how remote, that | should know about?

Is there any other evidence or fact that you believe would help us resolve this?

Here are my card and pager number. If you think of anything else, no matter how ftrivial, or if anything at all
comes up, please call me.

Name of Investigator:

Investigator’s Signature:

Date:
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*+  COMPLAINANT INTERVIEW FORM

Name: Date:

Position: Supervisor:

Name & position of the accused:

INITIAL QUESTIONS

Open Ended Questions:

e “How long have you worked for the
Company?”

e  “Who do you report to?”

o “Tell me a little about the general environment
of your department.”

Tell me about your work environment in general/describe what happened:

Was this a single incident — Yes or No?

If Yes, what were the date and time of harassment?
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For each incident, ascertain and document what occurred. Try to get as many details as possible, even
though this may be uncomfortable for the complainant. Use additional pages if necessary. Ask open ended,
non-judgmental questions, such as:

Did the accused touch the Complainant?

If so, where was the Complainant touched?

Was the Complainant touched more than once?

Did the accused threaten the Complainant in any way?

If so, what was the threat or threats?

How long was the incident? For example, a few seconds or five minutes?

Where did the incidents of harassment take place?
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Were there any witnesses to the incidents of harassment? If so, who
were the witnesses?

Does the Complainant know of any others subjected to the same behavior?

Does the Complainant know a motive for the harassment?

How did the Complainant respond to the harassment? Did he or she
make any effort to bring it to a halt?

Did the Complainant tell anyone else about the incidents of harassment: superiors, co-
workers, family, friends, government representatives, attorneys? If so, get details
concerning who, what, when, where and the response, if any.

Does the Complainant have any tangible evidence or records of harassment: notes,
letters or memos to or from harasser, withesses; calendar or diary entries, memos,
letters, etc. by Complainant; tape recordings, surreptitious or otherwise; formal complaint
forms to any agencies?

How did the Complainant feel about the harassment at the time it occurred?
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Does the Complainant feel the same way now? If not, what is different about how the
Complainant now feels, and what brought about the difference?

Does the accused have control over the compensation, working conditions or
future employment of the Complainant?

Has the accused made or carried out any threats or promises in connection with
the alleged sexual harassment?

Does the Complainant know or suspect there are other victims of harassment by
the same person? If so, who are they?

To what extent were others in control made aware of the situation?

What action would the Complainant like to have taken?

Is there anyone else we should talk to that would shed light on this situation?
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Is there anything else?

Interviewer: Date:

Witness, if any: Date:
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* ACCUSED PRE-INTERVIEW CONSIDERATIONS

Prepare for the investigation meeting with the accused. This meeting should take
place in private, although as the investigator, you may arrange to have a witness
present as appropriate. The investigator should outline the allegations in advance to
ensure that all subjects are discussed.

Provide the accused with a copy of the harassment policy, emphasizing the
Organization’s commitment to enforcing the policy. This step should be followed
even if it is suspected that the allegations are not true.

Answer the accused's pre-interview concerns and suspicions about the investigation.

Advise the accused generally about the investigation and strict policies of
confidentiality and avoidance of retaliation.

Ask direct and detailed questions based on information provided by all withesses,
such as those on the following interview form.
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* ACCUSED INTERVIEW FORM

Name: Date:

Position: Supervisor:

Open Ended Questions:

e ‘Let’s talk about why we are here today.”
e “Tell me about your working relationship; with

Were you and the Complainant working together on the date(s) Complainant says
harassment occurred?

Do you recall any interaction with Complainant on those dates?
If so, what was the context of the interaction?

Were there any witnesses present?

What was the substance of any conversation between you and the Complainant?

Expect an adamant denial. For each denial, request that the harasser identify
corroborating witnesses or evidence, and detail any “alibi.”
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If the accused acknowledges any conduct, ascertain and document what occurred. Try to get as many
details as possible, even though this may be uncomfortable for the accused. Use additional pages if
necessary. Ask open ended, non-judgmental questions, such as:

Did the accused touch the Complainant?

If so, where was the Complainant touched?

Was the Complainant touched more than once?

Was the touching done at the direction of the Complainant or the accused?

Did the accused threaten the Complainant in any way?

If so, what was the threat or threats?

How long was the incident? For example, a few seconds or five minutes?
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Where did the incident take place?

Were there any witnesses to the incident? If so, who were the witnesses?

How did the Complainant respond to the incident?
Did he or she make any effort to bring it to a halt?

How did the accused feel about the incident at the time it occurred?

Did the accused do or say anything that could have been misunderstood or could be
intentionally misrepresented?

Ask the accused about his/her beliefs or suspicions as to why the reports or complaints have been made (i.e.,
ulterior motives, prior consensual relationships, retaliation by the complaining employee, attempts at job
security in the face of poor performance evaluations, etc.).

Did the Complainant engage in any conduct which the accused felt was inappropriate or
made the accused feel uncomfortable?
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Has the Complainant ever said or done anything that would lead the accused or others to believe
that the complained-of conduct was not “unwelcome?”

What is the level of supervision between the accused and the Complainant?

How frequently do the accused and the Complainant work together?

Has the accused previously been accused of harassment?

If so, what were the circumstances?

Advise that if the evidence establishes harassment, the Company will take appropriate disciplinary action
against the accused and the complainant will be fully informed that the investigation has been completed, and
whether the allegations were substantiated, The complainant, however, is not provided with any information
about the specifics of any disciplinary actions, but should be informed that the Company is addressing the
issue appropriately.

Other:
Interviewer: Date:
Witness, if any: Date:
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* CO-EMPLOYEE INTERVIEW FORM

Name: Date:

Position: Supervisor:

Start with Open Ended questions:

e “How long have you worked for the Company?”
“Who do you report to?”
o “Tell me a little about the general environment of your department”.

Reassure that this co-employee is not the subject of the investigation

Did the co-worker see any alleged harassing incident?

If so, what occurred?

Try to get as many details as possible (use additional pages if necessary), asking open ended, non-judgmental
questions such as:

What happened?

What was said by the accused?

Did the accused touch the Complainant in any way?
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When did all of this happen?

Who else was present?

What (if anything) did the Complainant say or do in response to the accused's
conduct?

Did anyone else say or do anything during the incident?

Did the co-employee later tell anyone about the incident and if so whom did
he/she tell and what was their response?

Did the co-employee see more than one alleged harassing incident between the
accused and the Complainant? If so, ask questions such as those on the
preceding list for each incident.

Did the Complainant ever discuss the issue of alleged harassment with the co-
employee?
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How did the Complainant respond to the harassment?

Did he or she make any effort to bring it to a halt?

Did the co-worker notice any appreciable change in the Complainant's behavior?

Did the Complainant become more or less emotional, upset, or moody at work, specifically
with or near the accused? Please specify.

Has the co-employee personally seen or heard of sexual harassment by the accused
against any other Company employees besides the Complainant? If so, try to get as many
details about what occurred as possible, asking open ended, non-judgmental questions
such as those listed above.

Has the co-employee heard another co-employee speak or complain about sexual
harassment by the accused that the co-employee did not personally withess?

If so, who told the co-employee about the alleged harassment?
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Who was allegedly harassed?

What was the form of the alleged harassment?

What happened?

When did it happen?

Who else was present?

What did anyone else say or do during the incident?

Whom did the co-employee later tell about the incident and
what was the response?
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Is there any reason the co-employee can think of why the accused would have
thought that the conduct in question was welcomed?

Does the co-employee know any reason why the Complainant would misrepresent
allegations? Any reason why the harasser more-likely-than not committed the misconduct?

Who does the co-employee believe? (in cases where harasser denies allegations
outright) Why?

Is the co-employee aware of any other incidents of harassment by any other of
the Company’s employees?

If so, describe the incident.

Who was involved?

Identify all withesses.
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When did it occur?

Was management advised about the incident promptly
and what was the response?

If management was not made aware of the incident promptly, why not?

Other:
Interviewer: Date:
Witness, if any: Date:

Investigations Training
Page 46



S 0w »

Investigations Training

Model For Investigation Report

Introduction - describe the setting, location and any other appropriate identification information
Describe the Issue - note it as simply and straightforwardly as you can

Comment on how the issue arose — was it a concern, a complaint, an ethics line issue, etc.

Note the names of the Complainant, any alleged wrongdoer and other witnesses who were
interviewed (be cautious with whistleblower issues as some situations require that the
Complainant be allowed to be anonymous)

Provide a summary of the facts

1. This should be an objective summary
2. Where discrepancies exist, note that as appropriate
3. If some facts aren’t clear, that is ok — but state that instead of inferring it

Provide a determination of the facts, including determinations made related to any factual
conflicts and discrepancies

1. If the determination involved uncertain facts, note that
2. Note as well why any specific conclusions were made related to uncertain facts

3. If any meaningful credibility determinations were made, note that and state why the
determination was what it was

Prepare a conclusion that summarizes the key factual determinations, but do not use legal
conclusions (such as “this behavior constitutes sexual harassment™) - the focus should be on the
facts rather than the application of the law or company policy to the facts

If appropriate or requested, offer suggested recommendations as to next steps, such as remedial
measures, but remember that the investigator is not normally a decision-maker related to
discipline

The investigative report is not a disciplinary document and it should not be written as such. Any
discipline taken should be in the form of a separate disciplinary document.

The investigative report should not be given to the involved employees and it should not be
included in a personnel file - it should go into an investigatory file in HR (note — there may be
exceptions to this in a limited number of states, such as Massachusetts)

If you are using attorney-client privilege, mark the document as such, but delete that marking on
the final version — the final version of the report should not be privileged

Other documents kept with the report should include witness statements, exhibits and any plan
created regarding doing the investigation
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Investigations Training

Assessing Credibility

An investigation must be reasonably thorough, unbiased and conducted in good faith.
Within that context, an investigator is free to make determinations as to what the facts are
so long as those determinations are based upon an unbiased and reasonable perspective.
Among other things, an investigator is permitted to make credibility determinations.

Assessing credibility is an important and unavoidable part of investigating. There are
occasions when a “he said/she said” truly exists and that situation cannot be fairly
resolved. However, in many cases involving a factual disagreement, there exists a basis
upon which to make a legitimate credibility determination.

When analyzing the credibility issues underlying an investigation, consider the questions
and suggestions below.

Some questions to consider:

e Does the witness have any reason to be less than truthful?

e Is the witness’s description of the facts different than the otherwise consistent
description of one or more witnesses who have no apparent reason to lie?

e s the witness’s description of the facts different from what the witness has
said to you or others in the past?

e Are there facts that are not in dispute that undercut the story being told by the
witness?

e s there anything unusual about the witness’s demeanor that would suggest
that he or she might be lying?

e Does the witness seem to be hiding information?

e [s the witness using broad terms or is he or she talking in specifics? If broad
terms are being used and the witness is not offering specifics, there may be
reasons to push harder and see if factual details are purposely being held back.

e What is the witness’s response to the question “why should I believe you are
telling me the truth?” Note — that is not a question to be asked in every
interview, but it could help in appropriate circumstances.

e Ifit is appropriate to state to a complaining employee or an alleged wrongdoer
that his or her story is different from the other’s story, it might also help to ask
“do you have any specific information as to why the other person might be
less than truthful?”

Some suggestions to consider:

e Totally fabricated stories are somewhat unusual, but exaggeration is not.
Consider whether the statement being made to you sounds exaggerated and, if
so, to what degree.

Assessing Credibility - Page 1 Investigations Training

Page 48



e Consider the relationships among the witnesses to a situation. People can take
sides and they can modify their view of the facts to consciously or
subconsciously help a friend.

e If a witness keeps asking you about facts, he or she may be seeking
information that would enable him or her to lie more effectively.

e Evaluate every witness in a context of common sense and reasonableness.

e Ifyou are unfamiliar with some of the witnesses, ask their managers about
those witnesses’ tendency to be truthful.

e  Where needed, talk to a witness more than once and gauge his or her
consistency as part of assessing credibility.

e The descriptiveness of a witness’s statement may or may not be a gauge of
truthfulness. A person whose memory is somewhat vague may be telling the
truth, but they may not be particularly descriptive.

e Focus on possible witness bias or interest in the outcome of a situation. Many
credibility determinations are influenced by the witness’s circumstances.

If, at the end of the investigation, you cannot make a fair credibility determination, that is
ok. However, don’t give up and call it a “tie” without first analyzing questions and
considerations like those set forth above.
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How to Avoid Mistakes and Oversights When
Conducting Investigations

Why this Stuff Is So Important

Getting it right is your goal

Fairness and the perception of fairness

Agency issues and arbitrators — they expect a good investigation

Litigation — it’s better to win than lose

You'd prefer to keep your job

Investigations Training
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Here's My Top Ten Areas for Mistakes
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1. Preparation
e Obtaining records (especially emails — get IT help if you can)
e Sketching out the plan

e To suspend or not to suspend (and paid or unpaid)?

Investigations Training
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2. Interviewing flaws

o Direct but tactful is usually better than tactful but direct

e Don’t think you're The Closer, but don’t be afraid to push either

e The art of pushing without going over the top
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2. Interviewing flaws — continued

e Open-ended questions versus cross-examination

e Using and hiding information

e Make sure you ask if the witness has relevant documents,
photos, voice mails
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3. Getting around the 11th commandment

Seek out the names of withesses from the key parties

Interview them, but be realistic about their perspective

Time and facilitation skills count

So does interest-based methodology

Don't give up too easily
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‘ 4. Other skipped steps
Not talking to the alleged Wrongdoer
Skipping witnesses
Not confirming accuracy — witness statements vs. reviewing notes?

The need for re-interviews
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6. Documentation

What to create

What to keep

What to throw away

Drafts — they're not finals — dump them when they’re not needed
any more
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/. The beauty of attorney-client privilege and how to
use it

e How to use your lawyer to your benefit
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8. Opportunities lost — the failure to create
self-serving evidence

You're not writing for you, your boss, or the complainant

You’re writing for the judge and the jury

Keep it simple

Be fair in your analysis, but support what you're doing

Don't editorialize except under privilege

Investigations Training
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9. The need for an unbiased investigator - the proper
role of HR

Who investigates?

e Who gives advice about what to do with the results and the decision?

Who's the decision-maker

Handling the usual situation versus the difficult case
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10. Watching the clock

The length of the investigation matters

So does the response time

Consider the perspective of those involved

How long is too long?
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A Few Words about the Remedy and the After-Effects

It doesn’t end with the remedy

Be realistic about the after-effects

The 1-3-5-3 rule

Building bridges
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A Helpful Summary of the Well-Conducted
Investigation

Was the investigator properly trained?

Was the investigation biased?

Was the investigation appropriate under the circumstances?

Was the employee under investigation given all reasonable

opportunities to be heard?
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A Helpful Summary of the Well-Conducted Investigation

9. Has the investigator reached a reasonable conclusion
concerning the facts?

6. Has the investigator properly documented the
investigation?
/. Was the investigator prepared to recommend prompt,

effective action to remedy misconduct?
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Investigations Analysis and Table

There is a never-ending list of things that an employer can investigate. Theoretically, a
single person with good investigative skills and ability could investigate every one of those
issues. However, beyond the problem with the workload that person would have, doing a
good investigation isn’t just about discovering facts. It helps for an investigator to
understand the meaning of those facts in a particular context. As a result, for example, HR
usually investigates sexual harassment and corporate security usually investigates theft.
Some larger organizations now also utilize a corporate compliance investigator to
investigate alleged fraud due to the complexity of such matters.

Some investigations cross over into more than one area. For example, an investigation into
whistleblowing in the finance area may begin with a corporate compliance investigator or a
corporate security investigator. However, HR will likely need to assist the investigation if the
person raising the alleged whistleblowing states that she learned of the fraud during a
conversation in which the alleged wrongdoing manager was demanding that she have sex
with him.

In general, for larger organization, corporate security investigates thefts, violations of drug
and alcohol policies and other circumstances that raise potential criminal issues. Potential
violence situations also are usually for corporate security, but HR should be part of such an
investigation if the situation morphs into an ADA matter, which it sometimes does. If the
organization has employees who specialize in Ethics and Compliance, someone in that
area should investigate ethics and whistleblowing complaints (assuming that someone in
that area has investigative knowledge and skills). In serious fraud or whistleblowing
situations, some companies will look outside their organization for a professional
investigator. HR would investigate most everything else that happens, including alleged
harassment, discrimination, inappropriate behavior, violations of company policies, and
issues involving an adverse employment action.

Some issues may not justify an investigation. For example, “someone took my lunch from
the refrigerator” may not need to be investigated. Similarly, an employee who complains
that her manager “doesn’t like me” shouldn’t result in an investigation (although HR might
want to discuss this issue with the manager). However, if an employee files an EEO
concern and later says that the manager involved “has moved my office and he won'’t talk
with me except to give me assignments,” a more formal investigation is needed due to
concerns of retaliation.
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Note that some investigations start with a discussion that doesn’t immediately rise to the
level of an investigatory concern. For example, an employee may merely complain to a
manager about a particular work assignment. However, if the employee later asserts to HR
that the manager in question makes good and bad assignments based on race, an
investigation should occur. Similarly, in an affinity group meeting, a discussion could occur
about how to develop more female managers. That discussion would not lead to an
investigation. However, if the discussion results in a claim that certain women were passed
over for leadership positions due to gender, HR should be advised and an investigation
should follow. Finally, some investigations of sensitive issues, such as a threatened legal
claim, may best be done under privilege and Legal therefore should be involved.

In other situations, an investigation can expand into an audit. If, for example, an employee
claims that managers make people work “off the clock,” the matter should be investigated.
If, during the investigation, the issue seems to be affecting numerous employees in different
areas of the company, HR should contact Legal and perform an audit (preferably under
attorney client privilege). The same would be true if one concern about pay equity morphs
into a potential problem about pay inequity throughout a large area of the company.

Table of Investigative Assignments

TYPE OF COMPLAINT RESPONSIBILITY

Compilaint of discrimination HR (Legal should be made aware)

Compilaint of sexual or other harassment HR (Legal should be made aware)
based on a protected characteristic (sex,
race, etc.)

Complaint of harassment (or inappropriate | HR
behavior) not based on a protected

category
Compilaint of retaliation HR (Legal should be made aware)
Medical situations (injury at work) Corporate Security

Medical situations (involving disabilities or | HR (Legal should be made aware)
leave)

Complaint of medical issues (raised as | HR
an explanation for inadequate
performance)
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Complaint of medical fraud (regarding
matters such as workers’
compensation or FMLA abuse)

Corporate Security

Concern regarding theft or violence

Corporate Security (Legal should be
made aware)

Concern regarding whistleblowing

Corporate Compliance or, if that area
doesn’t have a capable investigator,
Corporate Security or HR (depending
on the nature of the complaint) (Legal
should be made aware)

Concern regarding drug and alcohol
impairment in the workplace

Corporate Security

Concerns as to other policy violations

HR

Minor concerns (“someone stole my
lunch” or “my co-workers talk too much,
and | can’t get work done”)

No investigation required

Minor concerns that occur in a
retaliation situation (employee recently
raised a concern about sexual
harassment, and now says that a
manager won't talk with her and has
relocated her desk)

HR (Legal should be made aware)

Matters of technical compliance
(alleged failure to pay overtime, or pay
inequity or failure to allow FMLA leave)

HR (note — if the concern involves
more than a complainant or two,
contact legal as this could become an
audit)

Investigations regarding threatened
legal claims or EEOC charges

HR (Legal should be made aware)

Complaints about work assignments

No investigation required unless a
retaliation situation exists

Complaints about adverse employment
actions (discipline, failure to promote)

HR
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Investigations Training
Structuring the Methodology and Plan

For purposes of this analysis, you are an operations manager. As you are walking to a meeting
in the front offices, you hear the sound of something unusual going on near one of the
machines. You pause, considering the possibility that the diversion could make you late for the
meeting. However, you decide to check out the noise. As you turn the corner, you come upon
the remnants of what was once an altercation, or near altercation, between two employees.
One, Bob, is still holding onto the shirt of the other employee, Roger. It appears that Roger is
trying to push Bob away. Both look disheveled and Bob was red-faced. However, you can’t
immediately tell if you missed a full-fledged fight, a shouting match, or just a serious
disagreement.

After parting the employees, you decide to interview them separately. Roger agrees to wait
quietly while you talk with Bob. You and Bob find an office, and you ask him what happened. He
replies that Roger has been picking a fight with him for some time, and that Roger created the
altercation. When asked to explain, Bob states that Roger keeps calling him “little faggot” and
harasses him by picking on him, by telling him he’s a wimp, and by making comments about him
being the Company’s “golden boy.” Bob acknowledges that things got out of hand tonight, that
he overreacted and tried (unsuccessfully) to punch Roger, that Roger (also unsuccessfully) then
tried to punch Bob, then they started grabbing and pushing just before you arrived. Bob says
he’s not gay, and that he doesn’t understand why Roger makes the comments that he makes.
Bob, who has always been a model employee, is obviously frustrated and upset. He says he
can’t work with Roger anymore. Bob asks for your help. You tell him that you need to talk to
Roger and, since it is the end of the shift, you tell Bob just to get out of here and go home until
tomorrow.

Then, you talk with Roger. He tells a completely different story. He says that Bob is always
smarting off about management hating Roger and liking Bob. Roger denies calling Bob names
and also denies harassing Bob. He adds that Bob is, instead, harassing Roger. When asked
how the fight started, Roger says that when Bob told Roger tonight that management thinks
“you suck, Roger,” Roger responded with “you’re a damn brown-noser, aren’t you?” Roger says
that Bob then swung at him and missed. Roger denies swinging back but agrees that they
pushed and shoved for a minute or two. You then go ahead and send Roger home.

For the record, Bob is one of your best workers. He has been with the company for nearly 15
years. There is no discipline in his current file. Roger, who has been with the company for
somewhat less than two years, is an occasionally troublesome employee who has two write-ups
in his file for getting into “heated verbal altercations” with co-workers. On both occasions, he
was told that he must avoid further altercations in the future. Also, for the record, Bob is
Caucasian, age 48. Roger is Black, age 33.
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PROCESS

Before making a decision, what steps would you go through in connection with the above
situation? Consider as well what we’re dealing with —what type of investigation is this and over
what issues.

9. Make a decision

DECISION

Here are your four options:

1. Fire both Bob and Roger (on what basis?)

2. Don’t fire either Bob or Roger (what would you do instead?)

3. Fire Bob and do something other than discharge for Roger (why)?

4. Fire Roger and do something other than discharge for Bob (why?)

If you keep both workers, what else should you do to proactively deal with

this issue?

Structuring the Methodology & Plan — Page 2
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Investigations Training
Sexual Harassment

Jenny White is an hourly operations employee at the Tampa manufacturing plant of Florida
Igloo, the nation’s largest manufacturer of water coolers. Jenny, 26 years old, is an attractive
brunette who once was a Florida State cheerleader. She joined Florida Igloo just last year, after
deciding that a career in bodybuilding wasn’t for her.

The Tampa plant of Florida Igloo is one of the Company’s smaller operations, specializing as it
is in mobile water coolers. Only 57 employees work at the plant on one shift. One consequence
of this size is that everyone knows each other pretty well. The plant is a friendly place where the
employees often party together after work and play softball on two different company teams,
one of which is coed.

The manager of the Tampa facility is Ed Green, who is relatively new himself. He spent 10
years with another company before joining Florida Igloo 14 months ago. There are only three
other managers on site, including Barney Gray, the Operations Manager, to whom Jenny
reports. The Tampa facility has no on-site HR professional, but Mandy Black, who is located in
Orlando, provides support to the facility.

There is a fair amount of sexual camaraderie at the Tampa facility. Several employees are how
dating or have dated each other in the past. Sexual jokes and sexually oriented e-mails
occasionally make the rounds. Plant Manager Ed Green is aware of the dating and the periodic
jokes but, having heard no complaints, he hasn’t tried to address those issues. Of the
managers, only Barney Gray, a divorcee who is 35 years old, regularly gets involved in the
joking. The Company has a sexual harassment policy posted on a bulletin board and some
training has been done on that subject. The policy advises concerned persons “to contact HR,
their manager or any other appropriate person.” Jenny has shared several sexual jokes and
had some involvement in sexual banter, but not at the plant. Her participation is typically with
the relatively close-knit members of the coed softball team, of which she is a member. The team
typically goes to the Pepper Pot, a laid-back Tampa bar, after each game to down a few
pitchers of beer. Sometimes the joking gets a little strong at the bar, but the legitimate closeness
of the team members has never created a meaningful level of discomfort for anyone, including
Jenny.

This particular summer, the coed softball team is having a good season, largely because of the
recruitment and hiring several months ago of Boomer Yoplanski and LaShawna Sweeney, both
of whom were excellent college athletes. By early August, the team has won its first regular
season championship and is entering the end of season tournament as the top seed. As a
result, attendance at the games is up and Ed Green has put up a poster naming the opening
game of the tournament “Igloo Ice Age Night.” By e-mail, he is encouraging everyone to attend
the game to support the team. He also announces that he will pick up the tab of everyone who
goes to the Pepper Pot after the game.

Sexual Harassment — Page 1
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The Igloo Ice Age rolls over the Gulf Shores Rampaging Ducks that night 14-7 in front of a large
number of spectators. About 35 employees head to the Pepper Pot in celebration. There the
beers roll fast and hard, and the jokes and fun begin. Barney Gray does not play on the softball
team and this is the first night he has been to the Pepper Pot. He shares in a number of jokes
and sexual innuendo. More problematically, after drinking two beers too many, he pulls Jenny
aside and, to her surprise, plants a big, unwelcome kiss on her. Jenny politely smiles and tells
Barney that the kiss was “a drunken mistake.” He responds by saying that “theresh nuthin’
wrong with a I’'l actshun” between friends. He then tries to plant a second kiss on Jenny when
Boomer Yoplanski takes notice and pulls Jenny out of the way. Shortly thereafter, at Boomer’s
unequivocal suggestion, Barney calls it a night and takes a cab home. The next day, Barney
purposely stays away from Jenny. However, word is out in a big way about Barney’s effort to put
the moves on Jenny. That and the game itself are the only two things that people are talking
about. When Jenny finally sees Barney just before lunch, she says hello but he walks away.
Near the end of the day, however, Barney calls Jenny into his office. The following conversation
takes place:

Barney: You've totally embarrassed me by telling everyone what happened.

Jenny: Embarrassed you? How do you think | felt last night?

Barney: Ok. | was a drunk and an idiot, but now everyone is talking about me like I'm a sick
pervert.

Jenny: Look, | didn’t say anything, and | didn’t tell anyone to talk. Enough people saw it for
themselves. | didn’t ask for this. Just let it die down and it will go away. | know you were just a
stupid drunk.

Barney: Well | was drunk but I'm not entirely stupid. How about going out with me tomorrow
night? If ’'m getting blamed for this stuff, I might as well try to make something of it.

Jenny: | don’t believe this. Now you are an idiot - I'm not the least bit interested in you.

Barney: Ok, but you’re making a mistake.

Jenny: Fine, I'm making a mistake. Now let’s go back to work.

Barney: You don’t know how big a mistake [said as Jenny is walking out the door].

Sexual Harassment — Page 2
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Several co-workers saw Jenny go into Barney’s office and leave looking upset. One co-worker,
Regi Brown, asks what happened and Jenny says, “he doesn’t get it and I think he’s going to
fire me if | don’t date him.” Regi says, “you need to talk with Ed Green or call HR.” Jenny
responds by saying, “l can’t do that. | just want this to go away.” Regi says, “if you don’t tell HR,
I will.” Jenny responds “ok, but don’t tell them who | am — just say that Barney is a sexist jerk.”

The next morning, Regi calls Mandy Black, the HR professional in Orlando and says that she
needs to report a sexual harassment situation involving Barney. When asked if the sexual
harassment was directed against her personally, Regi says “no, it involves a friend of mine who
works in this facility.” Mandy then asks for the identity of that individual so that she “can do a
proper investigation.” Regi tells Mandy that she doesn’t have approval to say who is
complaining but she does describe in general terms what happened.

Sexual Harassment — Page 3
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Investigations Training
Risk Analysis

Green Industries produces various home and garden tools and yard devices, ranging from tillers
to bird baths to high-class flamingo statues for the front yard. The company started many years
ago by just making garden tools, but product growth has been in the yard décor area. As a
result, the manufacturing plan for the company expanded over time but, because the décor
products were so different from the garden products, the company eventually found itself having
seven different manufacturing facilities in Ocala, Florida. In addition, there is a separate
headquarters building and a separate sales office.

To make things easier for employees who have to go from one Ocala facility to another, the
company runs three shuttle vans. Two of those shuttles operate on a bus-type schedule while
the other does special trips for higher-level managers. Ben Roberts is one of six employees
whose job it is to drive the vans. He has been doing that job now for about two years, without
any serious performance issues.

You’re the Director for one good-sized segment of Green Industries. Your responsibility includes
the facilities workers, of which Ben is one. At about 2:00 this afternoon, you receive a call from
Kwanzi White, the general manager of one of the company’s manufacturing facilities. Kwanzi
typically calls only when a serious problem occurs so you quickly ask what’s going on. She
responds that she isn’t sure what’s happening. She says she just heard third-hand that Ben

Roberts was seen today at lunch drinking a beer at The Brown Cow Tavern. Kwanzi isn’t even
sure who it was that allegedly saw Ben at the tavern but knowing that Ben’s shift started at 2:00
p.m., Kwanzi felt that she should call you and give you the news. Kwanzi also tells you that her
administrative assistant, Lee Simms, might have more specific information since she got the
original call.

Let’s assume that chasing the above rumor got you nowhere. However, several weeks later,
Ben has a fairly inconsequential accident while driving the van. The only damage is to the right-
back side of the vehicle, which got dented and scrapped when Ben took a turn too sharply and
hit a concrete barrier. This is Ben’s first accident driving the van. There was only one passenger
in the van at that time. According to the corporate safety report, the passenger stated that Ben
was driving “a bit fast” but that he wasn’t out of control. The report also states that Ben, when
asked about the accident, apologized and said that he was behind in his route because he had
been asked to wait about ten minutes for a senior executive, who he had just dropped off and
when the accident happened, he was trying to “make up the time.”

Risk Analysis — Page 1
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Three weeks go by when you get your third call about Ben. It’s from his boss, Amanda Lee.
According to Amanda, she received an anonymous voice message telling her that Ben often
drinks at lunch before starting his shift. Apparently, the message, left by a feminine voice, came
in at 1:30 this afternoon. Ben started work at 2:00. It is now 2:20. The voice mail concluded with
the following statement: “Ben’s got a serious alcohol problem and he’s pretty drunk right now.
Check it out and do something. He covers up the scent with mint gum so don’t let him fool you.
And who am I? Just a concerned person.” The day after the above incident, Amanda meets
with you to discuss the overall situation. She is very concerned about the possibility of having a
van driver with a drinking problem. She also tells you that she has spoken to corporate security
about the issue. They have told her to do two things: (1) employ a surveillance team to follow
Ben around lunch time for several days and (2) if there is any doubt, send him to EAP for a
required assessment of his fithess for duty. Amanda tells you that she is a little uncomfortable
with the surveillance idea, but she likes the fitness for duty assessment, primarily because she
has reviewed the EAP brochure on substance abuse, and, according to her, it looks like a very
good program. However, she wants your opinion as to these options before she does anything.

Let’s assume that whatever action we took, it didn’t lead anywhere. However, three weeks later,
Amanda calls back. She tells you that two hourly employees are in her office. It is now 2:45. The
hourly employees say that they observed Ben drinking at the Brown Cow Tavern at lunch. The
employees say that they were at the Tavern, although (they quickly added) “just for the food.”
Ben was at the bar, with two empty beer bottles and a full one in front of him. Ben didn’t see
them, but they felt they had to tell Amanda about the situation. Both employees sound credible
and neither has any apparent reason to be out to get Ben — the three employees don’t work
together and the two hourly workers who spoke up really don’t even know Ben that well. When
asked, they say that they’d even be willing to take a polygraph test.

Assume that Ben is fired due to the above circumstances. Six weeks later, you get a call from
Brian Jaffe, the head of HR for Vans Unlimited, a company in Orlando that provides vans and
limos for social events, ranging from weddings to bachelor parties to proms. Brian tells you that
he is close to hiring Ben for an opening. He also tells you that he has done a background check
and that everything seems fine. However, “he always checks the last two employers ‘just in
case.” Brian then asks, “so what can you tell me about Ben?” Green Industries has a
longstanding and carefully upheld practice of not responding to reference inquiries regarding
prior employees. However, that practice does permit you to verify dates of employment and rate
of pay.
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Investigations Training
Dealing with Difficult Witnesses

Immediately upon arriving at your office on this beautiful Tuesday morning, your assistant tells
you that you’d better check your voice mail. Apparently, the folks over at Amarillo have been
calling since 7:00 a.m. to get your help. Welcome to another interesting day. And, of course, it
had to be Amarillo, where several of your favorite problem children reside.

You are the Regional HR Manager for the Longhorn Bushwhacker Wire Installation Company.
Much of your region is North Texas and Oklahoma. The Company installs bushwhacker wires
that provide remote computer information regarding the locations of various herds of cattle. The
hourly workers at Amarillo are a difficult group. Beyond being a challenge to manage, they have
threatened to bring in a union on two different occasions. The informal leader of the gang is
Chick Spencer, whose name doesn’t appear anywhere on your favorite people list. Chick is an
old school, argumentative guy who perceives that his role is to challenge management,
meaning that he’ll tell other employees to lie rather than cooperate with a management
investigation. Chick’s theory is the less that management knows, the better, and unfortunately
that strategy has paid off on a number of occasions, including in investigating problems.

When you call the Amarillo facility, half the management team is sitting in a conference room
waiting to hear from you. The word is that things got out of hand last night among one of the
field crews. Apparently, several white workers and several Latino workers got into a heated
exchange late in the day over some broken equipment. The word is that no one would take
responsibility for the equipment being broken and some name-calling and implied threats were
exchanged. As of now, there is no suggestion of actual violence. The managers in Amarillo are
hearing, however, that one or more white employees were calling the Latinos names like “idiot
Mexicans” and “dumb ass illegals.” Further, at least one Latino had apparently countered with
“gringos estupidos” and the same or perhaps a different Latino, in perfect Spanglish, called one
white worker “a craphead guero.” However, no one is really sure what happened because the
word is that Chick Spencer may already have told everyone to “hunker down and stop talking.”

The managers are looking for you to solve the problem and it’s normally your role to investigate
harassment issues that arise in the Amarillo area. However, you're in Dallas with several critical
meetings to attend in the next three days.

[Ok, let’s start. Where do we go from here?]
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Let’s assume that your discussions with the managers lead you no further than the rumors and
general information described above. Let’s also assume that you can reschedule parts of your
life so you can spend a day or so in Amarillo. When you get there, it's easy enough to figure out
who were the three white and three Latino employees on the crew in question. However,
Susanna Carillo, the manager over that crew, tells you that she is sure that Chick Spencer has
already gotten to all six workers and that you’re not likely to get much data.

[Knowing that Chick has told the employees to keep their mouths shut, how would you
approach this situation differently than you might a normal investigation, or would you
approach it differently?]

Once you get to the field, four of the six workers tell you nothing. However, things break loose a
little with the last two workers you interview. A Latino worker, Carlos Rojas, who has been with
the company for over ten years, tells you that the crew has meaningful problems. Apparently,
the crux of the problem is the poor relationship between Jeb Montgomery and Victor Jiminez.
Carlos implies that the name calling is their mutual fault and that he is worried about a potential
fist fight if things don’t get better. Jonathan Smythe, one of the whites on the crew, tells you
enough to support Carlos’ concerns. He says that this issue has been brewing for some time
and that Susanna Carillo knows of the tension, but she isn’t strong enough to make the problem
go away. Jonathan also tells you: “you didn’t get this from me and, if asked, I'll deny it, but the
names you heard were said, and they were said by Jeb and Victor.”

[Revisit the conversation with Jonathan — role play conversation. Then, when finished,
and now armed with this additional data, let’s discuss where we go from here. Who do
we talk with now and what do we ask?]

Despite your best efforts, neither Jeb nor Victor is talking other than to say that they’re not
friends but “nothing bad happened.” Their statements aside, you’re absolutely convinced that
they’re both to blame for both the incident and the apparently recurring problem. Neither is
credible, both have a prior written warning for contentious behavior, and something clearly
needs to be done.

However, you’ve now gotten all the data you’re going to get.

[So, what do you do to solve this problem? Further, do you take discipline based upon
the limited information you have available to you? If so, is that discipline going to be two
discharges, knowing that Chick Spencer will tell them to file legal claims? And, speaking
of Chick, how are you going to address that problem? OK, now you’re going to swing by
the hotel where Chick stays and, lo and behold, there he is at the bar. Let’s go see what
we can do in terms of getting something from him. Role play discussion with Chick.]
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Let’s assume that Chick was drunk enough to actually tell you that both of you have a problem.
He says that there is some real tension on the team, and that he has tried to settle things down.
He tells you that if you try to fire anyone, he’ll tell them to sue and accuse you of breaking
confidence, but if you agree not to fire anyone, he’ll work with you to try to head off what he
refers to as “whitebrown” violence. Armed with that information, let’s go talk to Jeb and Victor
again.

[Role play the follow-up discussion with Jeb and Victor. Then, tell me what you’re going
to do to solve your problem of employee relations and potential violence.]
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Investigations Training

Discrimination Matters

Assume for a minute that you are an operations manager — your name is Mark Morgan. You're
47 and white. Over the course of the last ten years, you have risen to a reasonably decent level
of management. You’re now in charge of a good-sized department here at Common Times
Financial. Recently, life has been better than normal: (1) you just had a vacation in St Lucia, (2)
profits are up, and (3) your employees seem generally happy for a change.

The only thing bothering you right now is that John Mcintosh, who has long managed the
financial statistics function in your department, is retiring in ten days. And you put off finding a
replacement until after your vacation. I1t's now Monday morning and you just learned from HR
that this opening has to be posted for ten days. As the HR manager leaves the office, you
mutter, “Nuts, | won’t have someone until after John retires. Darn these HR rules.” Jill, the HR
manager, either hears you or, more likely, she is both clairvoyant and has superpowers. She
turns and says, “I'll bet you’re sorry that you waited so long to post this opening, but you have to
understand that there are EEO reasons why we go through the posting process.”

Fortunately, good people have applied for the job.

Ok, fast forward three weeks. The applications are in, John is gone, and you’re already tired of
filling in for him and essentially doing double duty. However, Jill has good news — seven people
have applied for the job and three seem well qualified. Together you and Jill look over the list
and agree there is no use looking at anyone other than the three clearly qualified candidates.
Here’s who they are and a summary of their qualifications:

Rob Washington — You’re delighted and a little surprised that Rob applied. He’s a very good
guy. He’s been with Common Times for almost as long as you have, i.e., nine years. For the last
two years, he has been on special assignment related to a system build-out that needed
someone who had solid financial experience. Before that he worked in Common Times’ financial
statistics area and had briefly managed a smaller financial library group. Prior to joining
Common Times, Rob spent 26 years with a small investment firm. For the record, Rob is 54 and
white.

You and Rob are pretty good buddies. Occasionally you play golf together and you’re in the
same fantasy football league. You’re more than comfortable with Rob’s way of doing things. In
fact, the only downside to Rob is that while he is hard working and a really nice guy, he has
always been more comfortable with “doing” than with “managing.” He once told you that in
confidence following a few drinks one night after work, specifically stating that telling people
what to do “doesn’t do very much for me.” However, in your opinion, he should be able to
manage people — he certainly has the financial knowledge, including statistical knowledge, and
he is a good guy with a nice personality. Further, he said a month or so ago that he wanted to
give managing another shot.
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LaTonya Murray — LaTonya is clearly the best worker in the financial statistics area. She is
aggressive, incredibly bright and a really hard charger. She too has limited management
experience, largely due to having changed from a career teaching statistics at a local college to
a finance position seven years ago. For the record, LaTonya is 42 and Black.

Jill's response to seeing LaTonya’s application was extremely positive. Apparently, she’s had
her eye on LaTonya for a while as someone who should be moving into management. However,
you’re not so sure. In your opinion, LaTonya has a lot of ability, but her aggressiveness can
create issues. She sometimes rubs people the wrong way and her expectations of her co-
workers are often higher than they should be. That said, a number of people look up to her for
her abilities and her sheer brainpower. She knows statistics like a cat knows naps.

Fernando Castillo — Now, what to make of Fernando. He’s just 30. However, he has natural
leadership tendencies oozing from his pores. Nevertheless, his college degree was in
languages, not business, and he’s only been in the financial world for five years. That said, he’s
obviously smart but his statistical background is somewhat limited. Still, Fernando has already
informally lead two non-managerial teams involved in creating new statistical programs, and
both teams produced positive results. For the record, Fernando is from Colombia and, as noted
above, is 30 years old. He went to college in the U.S. and his English is very good. Fernando is
also a pretty funny guy who is nice to have around. You have asked him on several occasions
to join the fantasy football league, but he has always just smiled and said, “No problem, as soon
as you make the league about real futbol instead of about a bunch of hormones running into
each other fighting for a funny shaped object.” Fernando largely hangs out with the younger
crowd at work, but you’ve noticed that he communicates with senior managers with ease and
confidence.

So, whom do you choose?

Assume that Rob, LaTonya and Fernando all meet the minimum requirements for the job. Prior
management experience is “definitely desired but not required” for the job. Also needed are
“solid statistical knowledge, a general knowledge of finance, and the ability to lead others
effectively.” The manager position reports to you. As a result, you’re the decision-maker here.
So, who are you going to choose and why? For each candidate, carefully detail a legitimate,
non-discriminatory business reason for your decision. You may be deposed. Also, be prepared
to describe the process you used to come to your decision.

Rob Washington

LaTonya Murray

Fernando Castillo
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Investigations Training
Investigations and Social Media

Yolanda White files an EEOC charge against the Company for alleged race discrimination in
regard to a promotion. Evaluation of the charge suggests that she was qualified for the position
in question but that she is less qualified than the white male who received the promotion. The
decision is a relatively close one, but the two white managers (one male and one female) who
were involved in the decision seem to have legitimate reasons for their choice. The Company
responds to the charge and counsels the two managers who are above Yolanda not to retaliate.
Not long after the Company responds to the charge, Yolanda comes to HR arguing that she has
been retaliated against because she was not placed on a new team tasked with doing a high
priority project. Clearly, she has the skills to be on that team, but a white male co-worker has
those skills too.

Provide a short plan of investigation. Some initial things to consider. Do you investigate
this situation? It only involves an assignment, not a promotion or pay change. If so, is
this investigation different from the typical investigation of alleged discrimination or
harassment?

In interviewing Ms. White, she contends that her direct manager, Maryanne Alpert, is out to get
her since she made her claim. When asked if Maryanne has made statements to suggest
retaliation, the employee answers “not to my face.” You ask her to explain. She answers: The
evidence is on Facebook. I'm not her Facebook friend, but my co-worker, Marcene, is. He told
me that Maryanne has made posts calling me names, saying that | needed to go, and laughing
at me.

Now what? Can you get this evidence? If so, how? And assuming you get it, does it
mean anything?

Assume that you're having trouble getting the Facebook evidence, but our helpful complainant,
Yolanda, offers to have another co-worker befriend Maryanne so you can get access to her
page. The co-worker merrily agrees to such a good time.

Where do you go with this one? If you agree to this approach, is there a problem? If you
don’t agree and thus don’t get the evidence, are you failing to conduct a complete
investigation?

Assume you finally get some concerning posts from Maryanne’s Facebook page. When you
confront Maryanne, she tells you that her Facebook account was hacked, and she didn't post
the allegedly retaliatory materials. She then sends you an e-mail from her Yahoo account to
Facebook’s customer services group noting her expressed concern that her account may have
been hacked. The email is dated two days ago.
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Where do you go with this interesting twist?

Other issues to consider:

1. Is an investigation flawed if you don’t consider social media?

2. Do you always ask if anything is available on social networking sites?
3. Can alegal issue arise here in regard to discipline?

4. Assume for a minute that the only alleged evidence is on Facebook and the employee’s
privacy settings are high. Can you command the alleged wrongdoer to give you access
or be disciplined for insubordination? In regard to point 4, does it matter if the alleged
wrongdoing is harassment or theft of company property?

5. What if the evidence is photographic and the photo is a tagged photo?

6. What if the evidence is alleged emails that the concerned employee did not keep but
they allegedly reside on the harasser’s Yahoo email account?
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Investigations Training

Pay Equity Investigation

Roles:

Wendy Harrison — Store Manager for Budget Retail King
Sam Allen — Store Manager for Budget Retail King

Bill Stouffer — HR Director for Budget Retail King

Context (as explained by the Narrator): A number of the executives of Budget Retail King are
at a sales planning conference. The meetings are over for the day and many of the store
managers are hanging around at the bar. Wendy and Sam, who have both been with BRK for
six years, start talking and Wendy finds out that Sam makes more money than she does.

Part 1 of Scenario: The drinks are flowing; Wendy and Sam are both a bit sloshed and they are
shooting the bull about the need to take vacations given their stressful jobs. Sam tells Wendy in
considerable detail about the fabulous Hawaiian vacation he is taking in May. Wendy eventually
asks how much it costs and goes crazy when she learns the trip costs over $7,500. She
demands to know how the hell Sam can afford that. Sam insists that Wendy can afford it too
given her salary. Wendy says no way, $80,000 per year doesn’t cover a $7,500 trip. Sam laughs
and says “that’s all you make? Wow, you’re doing something wrong.” Sam then brags that he’s
now hitting $98,000 since his last raise. Wendy says “wait, that isn’t right. How are you making
$18,000 more than me?”

Sam ends the conversation by saying he doesn’t know why their salaries are so different, “but
for God’s sake, don’t tell HR.”

Let’s assume that another employee was sitting at the table having drinks with Wendy
and Sam. That employee is concerned with what she has heard. She decides to use the
ethics Helpline to make an anonymous complaint. She provides Wendy’s name but refers
to Sam as “a comparator manager.” Where do you go with this situation and how would
you handle the investigation (assuming you investigate)?

Part 2 of Scenario: Four days later, Wendy shows up in HR Director Bill Stouffer’s office. She
explains the conversation that she and “another [unnamed] store manager” had and raises a
concern about their comparative pay. Bill reacts with great skepticism and suggests that the size
of the store and geography must explain the difference. Wendy explains that the stores in
question are the exact same size and that she is in Miami while the other manager is in
Columbia, SC. Bill immediately figures out that Sam Allen is the comparator and looks up the
numbers. Bill and Wendy then discuss the length of service also being the same. After Wendy
both gets anxious and offers several “I told you so’s,” Bill says he’ll see what he can do to
investigate the problem.
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How is this situation investigated, and is this really an investigation, an audit or
something else? Is this different from a regular investigation? If so, what do those
differences mean with respect to the investigation?

Part 3 of the Scenario: Due to the above investigation, the Company gives Wendy a raise that
puts her into a more appropriate comparison with Sam. Upon being informed of that raise,
Wendy returns to HR as happy as a lark. While there, however, she says she has told four other
female managers about what happened, she gives you their names and says they’ll likely be
contacting you, then says that she will fill them in on the great news about her raise.

Do you now have an additional investigation to do? If not, what should you do? If
so, what happens next? As an aside, can you demand that Wendy keep the
information about the raise confidential?
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Investigations Test

List 6 things (other than verbal information) that you should ask a witness if he or
she possesses.

a.

b.

c.

d.

e.

f.

TorF If a document or a conversation is privileged using the attorney-
client privilege, it does not have to be given to a plaintiff in
discovery or discussed in a deposition.

TorF A failure to investigate a claim of whistleblowing or sexual

harassment in and of itself is a violation of law.

What law does NOT contains a prohibition against retaliation?
a. Sarbanes Oxley

b. The National Labor Relations Act

c. Title VII of the Civil Rights Act

d. The Americans with Disabilities Act

What should you NOT do in a NORMAL investigation?
a. Lock the witness in a room until she confesses

b. Use a polygraph test
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10.

c. Tape record the witness’s interview

d. Tell the witness you know where he lives

e. All the above

TorF If an employee named Ben is alleged to have been drinking at a bar

before coming to work, it would be ok if you went and had lunch
at the bar too.

What should you do with your rough notes after you use those notes to write up a
formal report as to what a witness said?

An investigatory summary should be written in way such that:
a. Your mother would be proud of you
b. Your 10th grade English teacher would be pleased with your grammar

c. You explained things in a manner that would help a judge understand that a
thorough investigation was conducted

d. It sorted out the facts and explained what you reasonably believed occurred in
the situation

e. All the above

TorF If a witness demands to have a lawyer present, the law requires
that you agree to that demand

TorF Having attended this IAML seminar, you can now testify
that you have undergone significant training in regard to
investigations, and therefore take the wind out of the sails of
any plaintiff’s lawyer in the country.
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